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BEFORE THE MEMBER, MOTOR ACCIDENT CLAIMS 

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI 

                         MAC No.85(Injury)/2016 

Parties:-  

Sri Pradip Chandra  Biswas                        - claimant. 

       -V E R S U S- 

1.Md. Gafur Ali Ahmed 

2.Aynal Haque 

3.The   Oriental Insurance Co. Ltd.                - Opp. Parties. 

 

Present:    Sri A. Bhattacharyya, AJS, 

       Presiding Officer/ Member, 

       MACT, Nalbari. 

Appearance:- 

For the claimant           :  Ld. Advocate Sri D. Saloi 

For the Opp. No.3         : Ld. Advocate Smt.K.Goswami. 

Date of Argument          : 13.03.18. 

Date of Judgment          : 20.03.18. 

               ( J U  D  G  M  E  N  T ) 

 

        This is an application filed U/S 166 & 140 of the Motor Vehicles Act’ 1988 by the 

claimant Sri Pradip Chandra Biswas claiming compensation for the injuries sustained by 

him in a motor vehicular accident which occurred on 27.4.14 at about 6.30 a.m at Village 

Saderi (near Pathsala Chowk) under Patacharkuchi P.S. 

 

 The brief facts  of the case is that on  27.4.14 at about 6.30 a.m, while the 

claimant Pradip Chandra Biswas was travelling along with some labourers in the 

offending truck bearing registration No.AS-15/8817 from Barpeta Road towards Dumni 

Bazar, Baksa for delivery of marketing/business articles to the retailer and when the said 

truck reached at  Saderi near Pathsala Chowk, the said truck rolled down and fell into the 

agricultural field near the road. The claimant stated that  the truck  was driven by its 

driver in a rash and negligent manner leading to the accident. 

 As a result of the aforesaid accident, Pradip Chandra  Biswas sustained grievous 

injuries in the aforesaid accident. 

 

 Immediately after the accident, he was taken to Pathsala P.H.C but the doctors 

thereof referred him to Fakaruddin Ali Ahmed Medical College & Hospital, Barpeta. 

 

 According to the claimant, he has spent about Rs.18,000/- towards his treatment. 

 In connection with the accident, Pathsala O.P. GD Entry No.628 dtd 27.4.14 was 

recorded and thereafter Patacharkuchi P.S. Case No. 233/14 U/S 279/304(A) IPC was 

registered and during the course of investigation police seized the vehicular documents 

including the driving license of the driver as well as Insurance Policy. 

 

    According to the claimant, the offending truck was duly insured with  the opposite  

party No.3, the Oriental Insurance Co. Ltd. Vide policy No.322302/31/2014/5133 valid 

from 25.9.13 to  24.9.14 whereas the accident occurred on 27.4.14 i.e during the 

continuance and validity of the insurance policy. 
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 Accordingly, the claimant claimed Rs.3,50,000/- as compensation. 

 

 Vide order dated 19.11.16 passed by my learned  Predecessor in office, the case 

proceeded ex parte against  the opposite party  Nos. 1 & 2. 

 

 The opposite party No.3,the Oriental Insurance Co. Ltd.  filed its written 

statement  taking various  general pleas.  

 

Further, the Insurance Company filed one Additional written statement stating that  as the 

claimant was a gratuitous passenger of the truck at the time of the accident which is not 

covered under the Insurance Policy, the Insurance Company is not liable to pay any 

compensation. 

 

 Based on the pleadings the following issues were framed :- 

                             The issues 

 

(i) Whether Pradip Chandra Biswas got injury on 27.4.14 at  about 6.30 a.m at 

Saderi (near Pathsala Chowk) under  Patacharkuchi P.S. due to rash and negligent 

driving of the  driver of the offending truck ? 

 

(ii) Whether the claimant is entitled to get any compensation as  prayed for, and if 

so, to what extent and from whom? 

 

(iii)   To what other relief or reliefs the claimant is entitled to? 

 

 During the course of the inquiry, the claimant who is the injured examined 

himself as PW 1 and he was duly cross examined on behalf of the Insurance Company.  

  By way of rebuttal evidence, the Insurance Company examined one  Sri Biswajit 

Roy (Insurance Investigator) as DW 1. 

 

 I have heard  Sri D. Saloi, ld. Counsel for the claimant and  Smt. K. Goswami, ld. 

Counsel for the Insurance Co. 

 I have also carefully gone through the case record including the evidence, both 

oral and documentary. 

 

-: Decision and reasons for decision:- 

Issue No.1 

 

 PW 1 who is the injured during his examination-in-chief on affidavit stated that 

on 27.4.14 at about 6.30 a.m,  while he was travelling along with some labourers in the 

offending truck from Barpeta Road towards Dumni Bazar,Baksa for delivery of  

marketing/business articles to the retailer and when the said truck reached at Village 

Saderi near Pathsala Chowk, the said truck rolled down and fell into the agricultural field 

near the road. The claimant stated that the offending truck was driven by its driver in a 

rash and negligent manner As a result of the aforesaid accident, PW 1 sustained grievous 

injuries. 

 

 Immediately after the accident, the claimant was taken to Pathsala P.H.C but the 

doctors thereof referred him to Fakaruddin Ali Ahmed Medical College & Hospital, 

Barpeta. 
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 During his cross examination the claimant stated that on the date of accident he 

was\ travelling as a labour in the body of the truck over the loaded goods  and was not 

sitting inside the cabin of the truck. PW 1 also stated that after initial treatment at Pathsala 

P.H.C he was taken to Barpeta Medical College & Hospital. He also stated that he 

sustained fracture of clavicle bone (right), head injury and injury in  the whole right side 

of his body. He was  admitted  at Barpeta for one day. He  also stated that he has not filed 

any proof that he was a labour of the truck. He denied the suggestion that  the accident 

was caused due to his fault. 

 

 Besides the oral testimony of the injured(PW 1), the claimant has filed the 

Accident Information Report in Form 54, Advice slips of different hospitals as well as 

various contemporaneous medical documents, cash memos and vouchers regarding 

treatment of the injured in various places. 

 

 From the aforesaid oral testimony of PW1 as well as  documentary evidence, I am 

of the finding and conclusion that the accident was caused due to rash and negligent 

driving on the part of the driver of the offending vehicle and that the claimant sustained 

grievous injury in the aforesaid accident. 

 

  Issue No.1 is accordingly decided in favour of the claimant. 

 

:Issue Nos.  2 & 3 : 

 

 The records reveals that the claimant sustained head injury as well  as other 

injuries in different parts of his body. 

  

 During the course of arguments, the Tribunal had scrutinized and examined the 

cash memos and vouchers submitted by the claimant regarding the expenses incurred 

towards his treatment in presence of  and with the assistance of learned counsels for both 

the sides. 

 

 After such scrutiny and examination, it is found that the  claimant has filed cash 

memos and vouchers for an  amount of about Rs.17,600/- to which the claimant is 

entitled. 

 

 Further, taking into account the nature of injury sustained by the injured, another 

amount of Rs.10,000/- is awarded to the claimant on the head of  pain and suffering. 

 Thus, in total, the claimant is entitled to Rs.17,600/- +   Rs.10,000/- = Rs.27,600/- 

(Rupees  twenty seven  thousand six hundred) only. 

 

 Now coming to the question as to by whom the compensation amount is to be 

borne, the ld. counsel for the Insurance Co. has submitted that as the offending vehicle 

was a truck, the Insurance Co. is not liable to bear the compensation.  

 In order to discharge its aforesaid onus the Insurance Co. examined  Sri  Biswajit 

Roy, Insurance Investigator as DW 1.  

 

 Said DW 1 during his examination in chief stated that as the claimant and other 

passengers were unauthorized/gratuitous passengers of the truck and they were not 

covered by the Insurance Policy  and the Insurance Co. is not liable to bear the 
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compensation and to indemnify the liability of the insured(owner of the truck). DW-1 

exhibited the F.I.R and ejahar. 

 

  During his cross examination said DW-1 denied the suggestion that  the claimant 

Pradip  Biswas was not a gratuitous passenger  of the truck. 

 

 The F.I.R and ejahar reveal that four persons expired in the accident and thirteen 

others were injured. The concerned G.D.E. No. 628 dtd. 27.4.14 which was exhibited in 

analogous MAC Case Nos. 86/16, 87/16 and 89/16 reveal that the aforesaid persons  were 

travelling as gratuitous passengers of the truck.In the instant case, the claimant during his 

cross-examination stated that he was travelling in  the body of the truck over the loaded 

goods and not inside the cabin of the truck. 

 

 In view of the above, the Tribunal is of the finding that the claimant was a 

gratuitous passengers of the truck. 

 

 Section 147 of the Motor Vehicles Act provides for the requirement of policies 

and limits of liability. However, it does not require that the gratuitous passenger of a truck 

which is a “goods carriage” within the meaning of section 2(14 ) of the M.V. Act 1988 

are required to be  covered by an Insurance Policy.  

 

 In the instant case, the owner has not come forward to contest the case.  

 

 The question regarding liability of the Insurance Co. in case of gratuitous 

passengers other than the owner of goods or his authorized representative was decided by 

the Hon'ble Apex Court  in the case of New India Assurance Co. Ltd Vs. Asha Rani.  

Subsequently, in another decision, the Hon'ble Supreme Court relied upon the aforesaid 

decision and held in the case of  National Insurance Co. Ltd. Vs. Kaushalya Devi, 

reported in (2008) 8 SCC 246 that under aforesaid circumstances the Insurance Co. would 

not be liable.  

 

 In view of the above, the Insurance Co. is absolved of and exonerated from any 

liability.  

 

 The compensation amount is directed to be paid and borne jointly and severally  

by the opposite party Nos. 1 & 2 namely the driver and owner respectively of the 

offending truck.  

 

                          (  O  R  D   E  R  ) 

 

    In the result, the claim petition filed by the claimant is allowed. The total 

amount of compensation to the tune of  Rs.27,600/- (Rupees  twenty seven thousand six 

hundred)  only as calculated on different heads is awarded to the claimant. The opposite 

party Nos.1 & 2 namely the driver and owner respectively of the offending truck are 

directed to pay the said amount of compensation to the claimant within 60 days from 

today failing which interest @ 6% per annum be calculated from the date of filing of the 

claim petition on the awarded amount until realization. 

 

 Let a copy of judgment be furnished to the opposite parties within 15 (fifteen) 

days from today as per Provisions of Section 168 (2) of the M.V. Act. 
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 This MAC Case is disposed of accordingly, on contest. 

 

 Judgment prepared, signed and pronounced, today the 20th Day of March, 2018 

in the open court. 

 

                                      Presiding Officer/ Member,                                                                         

        MACT, Nalbari. 

 

Dictated & corrected by me.  

 

   Presiding Officer/ Member, 

 MACT, Nalbari.  

 

 

\ 

 

                 MAC No.85(Injury)/2016 

                        (  O  R  D  E  R ) 

 

20.03.2018. 

 Both sides are present. 

 Judgment prepared in separate sheets are appended in the case record. 

   In the result, the claim petition filed by the claimant is allowed. The total amount of 

compensation to the tune of Rs.27,600/- (Rupees  twenty seven  thousand six hundred)  

only as calculated on different heads is awarded to the claimant. The opposite party Nos. 

1 & 2 namely the driver and owner respectively of the offending truck are directed to pay 

the said amount of compensation to the claimant within 60 days from today failing which 

interest @ 6% per annum be calculated from the date of filing of the claim petition on the 

awarded amount until realization. 

 

 This MAC Case is disposed of accordingly, on contest. 

 

                                    Presiding Officer/ Member,                                   

MACT, Nalbari.  

 


